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Paul M. Wilson
General Attorney |

AT&T Inc.

208'S. Akard St, Rm. 3030

Danas TX 75202

Re:\ AT&T 1. o
Incoming letter dated November 23, 2010

Dear Mr. Wilson:

. This is in response to your letter dated November 23,2010 concerning the
shareholder proposal submitted to AT&T by Norman W. Davis. We also have received a
letter from the proponent dated November 30, 2010. Our response is attached to the
enclosed photocopy of your correspondence By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Coples of all of the correspondence
also will be provxded to the proponent

: In connection with ﬂlIS matter, your attention is dlrected to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.

Sincerely,

Gregory S. Belliston
Special Counsel

Enclosures
cc:  Norman W. Davis

EISMA & OMB Memorandum M-07-16%% 0




December 22, 2010

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: AT&T Inc.
Incoming letter dated November 23, 2010

The proposal requests “that the employees and retirees of the company be allowed
an active vote in the provision of their prescription drug benefits, with a report of the per
prescription expense of a community based prescription drug benefit compared with the -
per prescription expense of a mail order program including, but not limited to,
administrative costs, rebates, etc. to be provided by the Board based on actual recent
~ experience of the company occurring during the same time period for generic, branded,

- and combined total prescriptions.”

There appears to be some basis for your view that AT&T may exclude the
proposal under rule 14a-8(i)(7), as relating to AT&T’s ordinary business operations. In
this regard, we note that the proposal relates to the terms of AT&T’s employee benefit
" plan. Proposals concerning the terms of general employee benefit plans are generally
excludable under rule 14a-8(i)(7). Accordingly, we will not recommend enforcement
action to the Commission if AT&T omits the proposal from its proxy materials in
reliance on rule 14a-8(i)(7). In reaching this position, we have not found it necessary to
~ address the alternative basis for omission upon which AT&T relies.

Sincerely,

Eric Envall
Attorney-Adviser



. DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance belisves that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.1420-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advies and suggestions
and to determine, initially, whether or not it may be appropriate in 3 particular matter to
recommend caforcement action to the Commission! In connection with a shareholder proposal
winder Rule 14a-8, the Division’s staff considers the information fumished to it by the Company
* in support of its inteation to exclude the proposals from the Company's proxy materials, as well
ax any information furnished by the proponent or the proponent’s representative,

 Although Rule 14a-8(k) does not require any communications from sharcholders to the
Comraission's statf, the staff will always consider information concerning alleped violations of
“the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The reccipt by the staff
of such information, however; should not be construcd as changing the staff's informal
- procedurcs and proxy review into 2 formal or adversary procedure.

It is important to note that the stalf’s and Commission's no-action responses 1o

Rule 14a-8{j) submissions reflect only informal views, The determinations reached in these no-
action letters do not and cannet adjudicate the merits of a company's position with nespect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated

to inchade sharctiolder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
: pmymmnt, or any sharcholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the pmmszi from the COMPANY’s Proxy
masterial. .



Norman W, Davis

***FISMA & OMB Memorandum M-07-16***

November 30, 2010

Securities Exchange Act ¢
Rule 14a-8

Office of the Chief Counsel

Division of Corporate Finance
Securities and Exchange Commission
100 F St. N.E.

Washington, D.C. 20549

Re: Sharcholder Proposal of Norman W. Davis to AFLAC INC:, AT&]
SOUTHERN COMPANY, SYNOVUS, TOTAL SYSTEMS

Dear Sir or Madam:

I am an Independent Retail Pharmacist, business owner, employer, taxy
consumer, and shareholder of several publicly traded companies. As a
entitled to submit proposals when the subject matter is sufficient to wag
board of directors and vote of sharcholders of company stock. These o4
publicly traded and are active in the community in which I live and wos

f 1934

T INC.,

ayer, customer,
shareholder I am
rant action of ithe
mpanies are all
k. There are

several of which I am not only a customer, but also a consumer. In the

respective

markets, there is much less competition than there is in mine. I strongly believe in the
Free Market which is supposed to be representative of American busingss, but in retail
pharmacy there is anything but a “free” market. Ihave no problem with competing for

business, I have done so for the 36 years that I have owned my own bus
graduation from pharmacy school, I was administered the Hippocratic ¢
that I take very seriously. Providing the prescription needs of our patief
relationship in order to be effective, especially concerning drug interac
compliance which can increase the cost of healthcare considerably.

1 appreciate the opportunity afforded to respond to intention to omit pro
collectively with the intent to avoid redundancy and not waste the time
Commission. There are several issues raised:

1. The shareholder proposal coniains a declarative statement of fag
tll:y the company.

the required number of shares with the effective date of receip
Upon request of the company, an affirmation was provided by

brokers, in good faith, which confirmed my claim of ownership.

was accepted, without question, by at least two of those named.

specific information of ownership is enclosed (EXHIBIT A &1

iness, Upon
Dath, something
his involves a trust

tﬁions and

posals and do so
of the

t of ownership of

y professional
This statement
Additional, more
3). Iiis puzzling

to me that there is a question of ownership of shares when all named companies




2. THE PROPOSALS MAY BE OMITTED UNDER RULE 14a-8

(]

.

have mailed their ammual reports to my name and at my address,
number of vears.

TO THE CONDUCT OF THE ORDINARY BUSINESS OPER|
COMPANY

This is an inferesting argument as well. Anyone who has everr
report has certainly been exposed to much more “conduct of th
business operations of the company”, especially executive and
compensation as well as the balance shest of the company. My
to ensure that the board of directors have performed due diliger
determination of the reported savings from the actions which 4

some for a

AS RELATING
ATIONS OF THE

cad an annual

e ordinary

board

request is merely
1ce in the

¢y have required

of their employees and retirees pertaining to prescription drug
ALL the costs associated with mail-order prescriptions and ¢

encfits. Adding
paring it with

the expense of those prescriptions filled in the community on 8 per prescription

basis hardly interferes with the ordinary business operaiions o
Additionally, I would hope that before entrusting 25% to 40%
those who would represent them with their prescription drog bl
would also be due diligence performed to see if there is any on

mvolving said representative and, if so, what is the nature of 1

(EXHIBIT C)

THE PROPOSAL MY BE OMITTED UNDER RULE 142-8 B
DESIGNED TO FURTHER A PERSONAL INTEREST

The argument here 1s that there would “result in a benefit to the
not shared by the other shareholders at large”. The goal of this

the company.
of budget to
encfit there
going litigation
he litigation.

ECAUSE IT IS

proponent that is
proposal is to have

the employee or retiree, many of whom, are shareholders have an active voice in

their prescription drug benefit. We have long term trust relation]

ships with many

of our patients, some who have had involvement with our management team for
30 years. Ihave heard their voices, their concerns, which is something that the

Company cannot state. Trust is vital in healthcare and it is hard
relationship with someone who is nameless and can’t be seen. 1

10 have a trust
have contracts

with the prescription drug representatives of these companies, as do my fellow
independent pharmacists. This can also be stated for the retail drug chains, deep
discounters, and grocery pharmacies which are also affected. Cpmpetition is
certainly not being encouraged. I might assume that the patients that have been

forced to leave my care would return, but there 1s no guarantee,
have stated their desire to do so. I do have a personal interest in

gven though many
having the ability

10 compete. I would never presume that I could affect the ordinary business

operations of the company. As a shareholder, I would hope that
directors of any company whose stock that I might own would H

the board of
¢ reasonable,

prudent and cost efficient in all their operations and would welcpme any

mnformation which might help them achieve those objectives. I
personal interest that the companies whose shares I hold would

also have a
be fair in the



provision of prescription drug benefits, that they be responsibleineighbors and
members of the community with the realization that communiti¢s are only as good
as those who inhabit them. If a community prospers, all prospe. If businesses do
well, employees are hired and maintained, products and servicep purchased, taxes
are paid which provide for provision of government and public gervices, etc. Altl
ask for is fairness as I serve my patients.

I do appreciaie the opportunity to respond. I am not an attorney, I realifze that this might
contain errors or not be properly submitied. 1 ask for understanding in these regards. If
there are questions or anything missing that might be required, picase contact me and I

will address it as quickly as possible. :

-~

Sincerely,
NoO . Davis

Enclosures
cc: The Honorable Richard Shelby, Senator (Ala.)
The Honorable Jeff Sessions, Senator (Ala.)
The Honorable Mike Rogers, Representative (Ala.)
The Honorable Robert Aderholt, Representative (Ala.)
Stephanie Caden, Chief Counsel Attorney, IRS
David Balto, Attorey at Law
Anng Cassity, National Community Pharmacists Association
Mike James, American Community Pharmacy Congressional Network
Jud Stanford, Aitorney at Law
Joey M, Loudermilk, AFLAC INC.
Nancy H. Justice, AT&T
Melissa K. Caen, Southern Company
Alana Griffin, Synovus
Cathy Moates, Total Systems




Nerman W. Davis, *FISMA & OMB Memorandum M-07-16*
Commeon Stock, proposes to submit the following resofution at the 201]

holder of

shares of
- Annnal Meeting

of Stockholders: “Whereas: Small business in the United
provides 80% of all jobs in this country, and since Independent Retail

States of America

harmacics are

certainly small businesses, and a vital part of their communities as medjcal providers,
employers, as well as consumers, with valid contracts 1o service the prescription needs of

the employees and retirces of this company, enjoying a high degree of
accessibility within the medical community with providers and patients
consumers of this company’s product. Since medication therapy is an jj
patient’s wellbeing and since freedom to choose their pharmacy is so
American and since healthcare management is something so personal
able to exercise their voice and have an active, not passive, role in the
care. There is a symbiotic relationship within a community which stren
individual member as well as the group as a whole.

“RESOLVED: Sharcholders request that the employees and retirees of
allowed an active vote in the provision of their prescription drug benefi]
the per prescription expense of a community based prescription drug
with the per prescription expense of a mail order program including, bu
administrative costs, rebaies, eic. to be provided by the Board based on
experience of the company occurring during the same time period for g
and combined total prescriptions.”

t and
as well as being
ntegral part of a

ovision of that
thens the

inherently
at each should be

the company be
s, with a report of

Tneﬁt compared

not limited to,
actual recent
eneric, branded,




Wells Fargo Advisors, LLC Tel 706-322-6751

700 Brockstone Centre Parkway, Suite 100 Fax 706-322-9954
Columbus, GA 31904 800-929-0905
October 25, 2010

Mr. Norman Davis

**FISMA & OMB Memorandum M-07-16***

Dear Mr. Davis:

This letter is in response to your request for verification of ownkrship of 265
shares of AT&T Inc. (symbol T) held in your brokerage account with ys.

Our records show that you are currently holding 265 shares of AT&T Inc., and have held
all shares since 10/01/2008.

>

J ari;i’lc:e Hutson
Branch Manager

Member FINRA/SIPC -




Wells Fargo Advisors, LLC
Private Client Group
MAC A3254-010
700 Brookstone Centre Parkway
Suite 100
Columbus, GA 31904

. Tel: 706-322-6751
Fax:706-322-9954
Toll Free: 800-929-0905

November 30, 2010
Mr. Norman W. Davis

***FISMA & OMB Memorandum M-07-16*
Dear Mr. Davis:
This letter is in response to your request for information concerning yqur position in
AT&T Inc. Our records indicate that you currently have a total of 265 shares in AT&T

Inc. All 265 shares were purchased on 10/01/2008. All shares have been consecutively
held through October 15, 2010.

incerely,
e

anice Hutson
Branch Manager

Member FINRA/SIPC




Wells Fargo Advisors, LLC
Private Client Group

MAC A3254-010

700 Brookstone Centre Parkway .
Suite 100

Columbus, GA 31904

Tel: 706-322-6751
Fax:706-322-9954

Toll Free: 800-929-0905

November 30, 2010
Mr. Norman W. Davis

T EISMA & OMB Memorandum M-07-16***

Dear Mr. Davis:

This letter is in response to your request for information concerning y¢ur position in
AFLAC Inc. Our records indicate that you currently have a total of 80D shares in AFLAC
Inc. The first 300 shares were purchased on 01/22/2009. The second SPO share lot was
purchased on 03/04/2009. All shares have been consecutively held thgough October 15,
2010.

Sincerely,

: .
R IR ) t/éjﬁ'?ﬁ
Janice Hutson

Branch Manager

Together we'll go far

Member FINRA/SIPC




Ongoing Federal and State Litigation Regarding Pharmacy Benefit
' Managers
David A. Balto
Updated October 2009

L. U.S. Department of Justice - “Whistleblower” Lawsuits
United States v. Merck & Co., Inc., et. al (Also cited as United States of America v. Merck-
Medco Managed Care L.L.C., et al) (E.D. Pa.)
In these whistleblower lawsuits, complaints were filed under the federal False Claims Act and
state False Claims Acts against Medco Health Solutions, Inc. (“Medco”). The cases alleged that
Merck and Medco systematically defranded government-funded health insurance programs by
accepting kickbacks in exchange for referring patients to certain products, secretly accepting
rebates from drug manufacturers in exchange for increasing product market share, secretly
increasing long-term drug costs, and failing to comply with state-mandated |quality of care
standards. This manner in which this was done included: (1) inducing physicians to switch
patient medications (drug interchange) by providing misleading, false or ingomplete information
that subverted patient care to profit motives; (2) secretly increasing the cost|of drugs provided to
beneficiaries by knowingly interchanging patients’ medications to prevent them from taking
advantage of soon to be released available generic drugs; and, (3) violating pasic state
requirements governing pharmacist supervision of prescription drug ent processes.
Through such conduct the United States alleged that Merck and Medco violated their contracts
with government-funded health insurance programs.
On April 26, 2004, the United States, 20 state attorneys general, and the deiE:dants agreed to a
settlement of claims for injunctive relief and unfair trade practice laws.! A peparate consent order
was filed by the states to cover the injunctive and monetary claims. Medcojpaid $20 million to
the states in damages, $6.6 million to the states in fees and costs, and about|$2.5 million in
restitution to patients who incurred expenses related to drug switching betwieen a set of
cholesterol controlling drugs. The consent order filed in the federal district|court of the Eastern
District of Pennsylvania excluded claims for damages, penalties, or restitutipn under federal
statutes and common law.
The settlement prohibits Medco from soliciting drug switches when:
* The net drug cost of the proposed drug exceeds the cost of the pfescribc;d drug;
* The prescribed drug has a generic equivalent and the proposed drug does not;
* The switch is made to avoid competition from generic drugs; or
= The switch is made more often than once in two years within a therapeutic class of
drugs for any patient.
The settlement requires Medco to:

! The United States and the following state Attorneys General joined in the settlement: Arjizona, California,
Connecticut, Delaware, Florida, Iilinois, Jowa, Louisiana, Maine, Maryland, Massachusetts, Nevada, New York,
North Carolina, Oregon, Pennsylvania, Texas, Vermont, Virginia, and Washington.

BT c




Disclose to prescribers and patients the minimum or actual costjsavings for health

plans and the difference in co-payments made by patients;

Disclose to prescribers and patients Medco’s financial incentives for certain drug

switches;

» Disclose to prescribers material differences in side effects betwy

and proposed drugs;

= Reimburse patients for out-of-pocket costs for drug switch-relat

ten prescribed drugs

ed health care costs

and notify patients and prescribers that such reimbursement is available;

= Obtain express, verifiable authorization from the prescriber for
‘= Inform patients that they may decline the drug switch and receiyj

prescribed drug;

* Monitor the effects of drug switches on the health of patients; and

= Adopt the American Pharmacists Association code of ethics and

for pharmaceutical care for employees at its mail order and call

On October 23, 2006 a final settlement in this case was reached with Medc
$155 million. As part of the settlement agreement, Medco and the gove

Jall drug switches;

e the initially

principles of practice
center pharmacies.

b agreeing to pay

ent entered into a

consent decree that includes prohibitions on drug switches resulting in the dispensing of more

expensive drugs or drugs without generic substitutes.

The consent decree requires Medco to:

» Disclose to prescribing physicians any material safety and effical

between the switched drugs.

cy differences

= Disclose to both prescribing physicians and patients the fact that it receives payments

from pharmaceutical manufacturers for drug switching that do n

of the health plan.

= Disclose in its communications with patients and physicians the
and Therapeutics Committee in initiating, reviewing, approving

switch.

pt inure to the benefit

role of its Pharmacy
or endorsing the drug

= Provide a periodic accounting of payments to health plans that have contracted to
receive from Medco any manufacturer payments (e.g., rebates o market share

incentives paid by manufacturers).

= Disclose to existing or prospective health plan clients, in advance of executing an

agreement with the health plan, the fact that Medco will solicit
manufacturer payments and may or may not pass such payments

As part of the settlement, Medco and the Department of Health and Human

d receive
through to the plans.

Services Office of

Inspector General entered into a Corporate Integrity Agreement (CIA) as a dondition of Medco’s

continued participation in government health programs. The CIA will last
years, and requires that agreements under which Medco receives payments
(e.g., rebates and market share incentives) be in writing and meet certain ¢o

om manufacturers
ditions.

f%r a period of five

United States of America, et al. v. AdvancePCS, Inc. (Case No. 02-cv-09236)(E.D. Pa.)

2~
 Update 10/2009




In this whistleblower lawsuit, like the ones described above, the complaint]
federal False Claims Act. The complaints, the first of which was filed in 2|

United States against AdvancePCS, Inc, acquired by Caremark Rx Inc.

'was filed under the
D02 on behalf of the

knowingly solicited and received kickbacks from pharmaceutical manufacturers. These

kickbacks were allegedly paid in exchange for favorable treatment of the

in 3‘(‘)‘04, allege the PBM

anufacturers' products

under contracts with government programs, including the Federal Employees Health Benefit

Program, the Mailhandlers Health Benefit Program and Medicare + Choicg

lawsuit also alleges that improper kickbacks were paid by AdvancePCS to
customers as an inducement to their signing contracts with the PBM, and

programs. The
existing and potential
t excess fees paid to

AdvancePCS in connection with fee-for-service arrangements resulted in the submission of false
claims. The government also incorporated in the Settlement Agreement allegations involving flat

fee rebates which were allegedly received for inclusion of certain heavily

ilized drugs.

On September 8, 2005, AdvancePCS, Inc. agreed to a $137.5 million settlefnent and a five-year
injunction. This settlement imposes obligations which are designed to protnote transparency and

restrict drug interchange programs.
The settlement requires AdvancePCS to:

services provided and amounts paid;
dispensing pharmacy;

compliance;

Disclose in new or amended contracts with Client Plans, descriptigns of the products and
Use the same national data source for pricing to Client Plans and r¢imbursement to the
Provide Client Plans access to information reasonably necessary to audit contract

Disclose to each client with an existing or proposed contract that iff receives

Manufacturer Payments that may or may not be passes through to the Client Plans;

Disclose to each client with an existing or proposed contract that it will provide quarterly

and annual reports detailing the net revenue from sales of prescription drugs to clients

and manufacturer payments for the reporting period as a percentag
within a range of three percentage points;

Ensure that contracts with pharmaceutical manufacturers describe
administrative fees, fees for service, data utilization fees or any o
received by either party;

AdvancePCS has also entered into a five-year Corporate Integrity Agreeme
requirements of training, policies, a confidential disclosure program, and ¢
restrictions. Additionally, AdvancePCS is required to develop procedures
payments between them and pharmaceutical manufacturers, clients and oth
Anti-Kickback Statute of Stark Law. AdvancePCS must hire an Independe
Organization to evaluate the adequacy of these procedures.

e of the net revenue

discounts, rebates,
er payments paid to or

Reimburse plan participants for costs related to drug switches up t¢ $200;

nt, which includes the
ertain hiring

to ensure that any

ers do not violate the
nt Review

-3
Update 10/2009




United States of America, et al v. Caremark, Inc. (Case No. 99-cv-00914)

This case, like the above, was filed under the Federal False Claims Act, as
False Claims statutes. This action was filed in 1999 by an ex-employee of
the US, Arkansas, California, DC, Florida, Hawaii, Illinois, Louisiana, M
New Hampshire, New Mexico, North Carolina, Tennessee, Texas, Utah an
complaint alleges that Caremark submitted reverse false claims to the Gov:
avoid, decrease, or conceal their obligation to pay the US Government und
health insurance programs including Medicaid, Indian Health Services, an
the Military Treatment Facilities.

The Court granted a motion to unseal the relator’s complaint on May 26, 2
Janaki Ramadoss, filed an amended complaint to this Court stating that sin
complaint, the States of Arkansas, Florida, Lousiana, Tennessee, and Texas
[after the amended complaint California motioned to intervene on May 19,

D, Tex.)

ell as numerous state
aremark on behalf of
sachusetts, Nevada,
Virginia. The
rnment in order to
several federal
Veterans Affairs and

05. The relator,

e the unsealing of the
have intervened
2006].

Tennessee and Florida have subsequently withdrawn their interventions from the law suit in

August 2006 and May 2007, respectively. Case is still current as of Decem

IL Other Federal District Court Lawsuits

States Attorneys General v. Caremark, Inc.

On February 14, 2008, 28 states’, including Washington, DC, issued comp
orders against Caremark and two of its subsidiaries: Caremark, L.L.C. and

(formerly AdvancePCS) for their alleged illegal drug switching practices, v
the States’ Consumer Protection Acts. The States allege that Caremark eng
* trade practices by encouraging doctors to switch patients from originally pr]
to different brand name prescription drugs. The representation made by C

¥.
P’

aged in deceptive

ber 2008.

ints and consent

CaremarkPCS, L.L.C.
vhich violates each of

escribed brand drugs

emark was that the

patients and/or health plans would save money. However this drug switch flid not adequately
inform doctors of the actual effect this switch would have on costs to patients and health plans.

Moreover, Caremark did not clearly inform their clients that money Care:
drug switching process would be retained by Caremark and not passed dire
The allegations further state that Caremark restocked and re-shipped previg
that had been returned to Caremark’s mail order pharmacies.

earned from the

ctly to the client plan.
usly dispensed drugs

2 Arizona, Arkansas, California, Connecticut, Delaware, District of Columbia, Florida, Iﬂinois, Towa, Louisiana,

Maryland, Massachusetts, Michigan, Mississippi, Missouri, Montana, Nevada, New Mexif
Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Vermont, Virging

£o, North Carolina, Ohio,

a and Washington.
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In conjunction with the complaints, the States each also issued a consent dd
with Caremark agreeing to a collective settlement of $41 million ($38.5 mi
$2.5 million in reimbursement to patients who incurred expenses related to|
between cholesterol-controlling drugs).

The settlement requires Caremark to significantly change its business pract
prohibits Caremark from soliciting drug switches when:

cree/final judgment
illion to the states and
certain switches

ices, and generally

« The net cost of the proposed drug exceeds the net cost of the originglly prescnbed

drug; -
The cost to the patient will be greater than the cost of the originally
drug;

does not;

The originally prescribed drug’s patent is expected to expire within
The patient was switched from a similar drug within the last two ye
The settlement requires Caremark to:

Inform patients and prescribers what effect a drug switch will have
co-payment;

Inform prescribers of material differences in side effects or efficacy
prescribed drugs and proposed drugs;

Reimburse patients for out-of-pocket expenses for drug switch-rel
costs and notify patients and prescribers that such reimbursement is
Obtain express, verifiable authorization from the prescriber for all d
Inform patients that they may decline a drug switch and the conditid
receiving the originally prescribed drug;

Monitor the effects of drug switches on the health of patients;
Adopt a certain code of ethics and professional standards;

prescribers unless Caremark can substantiate the claim;

Refrain from restocking and re-shipping returned drugs unless perm
applicable law; and

Inform prescribers that visits by Caremark’s clinical consultants ang
materials sent to prescribers are funded by pharmaceutical manufact
is the case.

Aetna, Inc. v. Express Scripts, Inc. — On December 31, 2007, Aetna filed s

prescribed

The originally prescribed drug has a generic equivalent and the proﬁosed drug

six months; or
ar's.

bn a patient’s

Inform prescribers of Caremark’s financial incentives for certain drjig switches;

between

at[ed health care

available;
rug switches;
ns for

Refrain from making any claims of savings for a drug switch to pa&ents or

itted by

| promotional
turers, if that

uit against Express

Scripts, Inc. in the United States District Court for the Eastern District of P
2:07-cv-05541. Actna is accusing Express Scripts of harming the health i

ennsylvania, Case no.

urer by illegally
disrupting agreements Aetna made with Priority Healthcare, a specialty p%acy company, that

Express Seripts later acquired. In 2005 Express Scripts acquired Priority
Aetna and Priority entered into a joint special pharmacy venture. Aetna exd
buy out Priority’s stake in the venture for $75 million after Express Scripts

theare, a year after
zreised its option to
acquired Priority.

-5-
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Aetna’s complaint surmises that Express Seripts violated agreements forge:
Priority in their joint venture, and thus Express Scripts has “gained an unfa]
advantage” that precludes Aetna and its specialty pharmacy business from ¢

1 between Aetna and
r competitive
prospective

advantageous relationships and markets.” Now Aetna seeks the return of the $75 million, among

other damages and injunctive relief.

Discovery continues as of December 2008; a trial date is set for March 12,1

2009.

Southeast Pennsylvania Transportation Authority v. Caremark (Case No
July 2007, SEPTA brought this breach of contract case against its PBM pr
the Eastern District of Pennsylvania. On September 17, 2007, SEPTA file
complaint, which successfully survived a motion to dismiss in late 2007. S
following, among other items: Caremark wrongfully created and retained
ingredient costs for prescription drugs dispensed through Caremark’s retail
Caremark wrongfully created and retained a spread on the retail pharmacy
Caremark used an inflated reporting source when setting the AWP and ass
SEPTA paid for brand-named drugs; Caremark failed to disclose and pass
rebates and related compensation Caremark received from drug manufac
improperly switched SEPTA members from low cost drugs to higher cost
entered into secret agreements with drug manufacturers and retail pharmaci
parties and accepted rebates, kickbacks and secret incentives for Caremark’

The case is pending and discbvery continues as of May 1, 2009.

Local 153 Health Fund v. Express Scripts (In re Express Scripts, Inc. Ph
Management Litigation) (Case No. 4:05-md-01672-SNL) — On April 29,

interrelated cases were consolidated in the District Court for the District of
an order of the Multi-District Litigation Judicial Panel. The allegations ag
are the following: the PBM retained undisclosed rebates from manufacturer]

07-2919, E.D.P.A.)
ider, Caremark, to
an Amended
TA alleges the
icing spreads on
harmacy networks;
ispensing fees;
iated price that
n to SEPTA all
rs; Caremark
s; and Caremark
s and other third
own accounts.

rmacy Benefits
005 a number of
astern Missouri via
Express Scripts
5; Express Scripts

‘enriched itself by creating a differential in dispensing fees, and failed to pas|

discounted drug rates and dispensing fees; Express Scripts enriched itself
kickbacks gained by favoring specific drugs and switching drugs; the PBM
circumventing “Best Pricing” rules by assisting manufacturers to distort or
AWPs; and Express Scripts enriched itself with undisclosed bulk purchase
order prescriptions as it failed to pass these discounts onto on Plaintiffs.

On July 26, 2005 Express Scripts moved to dismiss the Plaintiff’s Complai
lack of subject matter jurisdiction, and 2) failure to state a claim upon whic
granted. On February 6, 2008, the Court ruled on this Summary Judgment

part and denying in part. Judge Limbaugh denied the motion on the charge
matter jurisdiction. However, he granted the motion in respect to a number
sought by plaintiffs. Plaintiffs’ claims of breach of fiduciary duty under Nef

5 on or disclose

ough manufacturer

nriched itself though
ificially inflate

iscounts on mail

t on 2 grounds — 1)
relief can be
otion, granting in

pf lack of subject

of claims of relief

v York Common
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Law, deceptive business practices, breach of contract, conversion, breach of the Covenant of
Good Faith and Fair Dealing, and unjust enrichment were all dismissed. The Court found that
the ERISA preempts each of these claims because they are all based on state and common law.

The litigation proceeds on the Plaintiffs’ claim for breach of fiduciary duty junder ERISA, which
has been adequately pled. The case proceeded to trial per the February 6 order, and is pending as
of December 2008.

Pharmaceutical Care Management Association v. Rowe — This lawsuit filed on September 3,
2003, in the U.S. District Court for the District of Maine (Civ. No. 03-153-B-W), seeking
declaratory and injunctive relief from LD 554 with regard to the fiduciary obligations and
disclosure requirements set forth in this Maine law enacted in 2003.
The Maine statute -- LD 554 -- imposes extensive duties of disclosure from{the PBM to the

client, including the duty to disclose: (1) any “conflict of interest”; (2) “all financial and
utilization information requested by the covered entity relating to the provision of benefits™; and,
(3) “all financial terms and arrangements for remuneration of any kind that apply between the
[PBM] and any prescription drug manufacturer or labeler, including, withott limitation,
formulary management and drug-switch programs, educational support, clajms processing and
pharmacy network fees. . . .” While the Act allows a PBM to substitute a I¢ wer-priced generic
drug for a therapeutically equivalent higher-priced prescriptive drug, it prohibits the PBM from
substituting a higher-priced drug for a lower-priced drug unless the substitution is made “for
medical reasons that benefit the covered individual” and the “covered entity”. The Act also
imposes disclosure and approval obligations on the PBM before any drug injterchange. It also
requires that benefits of special drug pricing deals negotiated by a PBM be transferred to
consumers rather than being collected as profit by a PBM. The Act contain a limited
confidentiality provision, as well: if a covered entity requests financial and tilization
information, the PBM may designate the information as confidential and th¢ covered entity is
required not to disclose the information except as required by law.

In its lawsuit, PCMA alleged violation of the Commerce Clause by having ¢xtraterritorial effect
and discriminating against out-of-state companies in favor of in-state companies; and, “taking” of
property for which just compensation is due under the Fifth and Fourteenth [Amendments of the
United States Constitution. PCMA also argued that ERISA preempts this state law. On March

9, 2004, a decision by the judge temporarily blocked the implementation by|issuing a preliminary
injunction of LD 554. On April 13, an order was issued by U.S. District Ju]lge D. Brock Hornby

that rejected PCMA’s challenge to the Maine statute.
Pharmaceutical Care Management Association appealed and the case went to the U.S. Court of
Appeals for the First Circuit (Case No. 05-1606). Trial began on April 26, 2005.

On November 8, 2005 the federal district court granted summary judgment jn favor of Maine on
all claims. Furthermore, the First Circuit Court of Appeals upheld this deci$ion unanimously
blocking the attempted PBM strike down of a Maine statute requiring them fto disclose
information regarding rebates from pharmaceutical manufacturers.

Pharmaceutical Care Management Association v. the District of Columbip, et al. - On June 29,
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2004, the Pharmaceutical Care Management Association (PCMA) filed sui

Fin the U.S. District

Court for the District of Columbia (Civil No. 04-cv-01082) seeking an injunction to block

enforcement of Title T of the Access Rx Act of 2004,
The D.C. statute requires transparent business practices among PBMs and s
a fiduciary duty to a covered entity. The Act requires that PBMs notify a ¢
conflict of interests, and that PBMs pass payments or benefits on in full to
the PBM has received from any drug manufacturer or labeler any payment ¢
in connection with the utilization of prescription drugs by covered individyj
payments or benefits based on volume of sales or market share. The Act al
PBMs, upon request by a covered entity, must provide information showing
purchased by the covered entity and the net cost to the covered entity for th
rebates, discounts, and other similar payments). It requires that PBMs disc]
entities all financial terms and arrangements for remuneration of any kind t}
PBM and any prescription drug manufacturer or labeler. Finally, the Act sd
provision which must be applied to the dispensation of a substitute prescrip
prescribed drug to a covered individual.
In its lawsuit, PCMA argued that Title II is pre-empted by ERISA and the
Health Benefits Act in determining who is (and who is not) a fiduciary of a
plan and FEHBA'’s comprehensive regulation of federal employee plans. S
asserted that the law’s disclosure requirements effect an unconstitutional tal
property by destroying the value of trade secrets. And, finally, in seeking
argued that Title II violates the Commerce Clause of the Constitution.

leave to file an amici curiae brief in support of defendants (see Motion for ]
Amici Curiae, July 22, 2004).
On December 21, 2004, the Court granted PCMA’s motion for interim injuy

the District of Columbia from enforcing Title Il of the Act. The court conc]

tates that PBMs owe

zvered entity of any

covered entity where
br benefit of any kind
pls, including

50 requires that

r the quantity of drugs
e drugs (including all
ose to covered

hat apply between the
ts forth certain

tion drug for a

ederal Employees

h ERISA-covered
econd, PCMA

xing of PBMs’

h injunction, PCMA
filed a motion for
Leave to File a Brief

hetive relief enjoining
uded that the plaintiff

had demonstrated substantial likelihood that at least part of Title I may be finconstitutional; that
aspects of Title Il would represent an illegal takings of private property; and, that Title II could

have the unintended effect of actually driving the PBM business and its atte

ndant benefits out of

the District of Columbia.

Following the ruling to enjoin, the District of Columbia filed an appeal to
for the D.C. Circuit. On appeal, the District of Columbia argued that the «
in Rowe precluded the plaintiff [PCMA] from further litigating the vali
principles of collateral estoppel.” The appeals court rerhanded the
district court on March 27, 2006 for consideration of this issue. The
then passed temporary legislation amending the Title 1 to “conform
the Maine law to withstand constitutional and other legal challenges.
Clarification Temporary Amendment Act of 2006 (“Amdt.”), 53 D.C.
amendment took effect on September 19, 2006.

A little under a year later, on March 8, 2007, US District Court for th
Columbia Judge, Ricardo Urbina, granted the District of Columbia’s
the preliminary injunction and supplemental motion for summary jud

e Court of Appeals

irst Circuit's ruling
ity of Title l under
se back to the

istrict of Columbia
e District’s law to
AccessRx Act

eg. 40 (2006). The

District of
otion to vacate
ment.- This ruling
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was partly due to the decision in PCMA v. Rowe. Urbina’s opinion states
claims in this case are the same claims raised by this plaintiff and s
determination in Rowe, because the claims were actually and neces!
by the First Circuit, and because applying preclusion would not work
on the plaintiff, the plaintiff is collaterally estopped from litigating the
the AccessRx Act before this court.” (See Memorandum Opinion, M

In re Pharmaceutical Industry Wholesale Price Litigation — Originally fil
jurisdictions in 2001, this consolidated class action case was initiated on Se

‘[blecause the
mitted for judicial
arily determined

a basic unfaimess
alidity of Title Il of
rch 6, 2007).

d in multiple
ember 6, 2002 in

the U.S. District Court for the District of Massachusetts. (MDL No. 1456; (ivil Action No. 01-

cv-12257-PBS). The consolidated complaint alleges that the forty-two (42)
manufactures violated RICO and eleven (11) unfair and deceptive trade prac
the Clayton Act, the Sherman Act, antitrust status of 22 states, state co:

defendant drug
tices acts, including
r protection statutes

in 11 states, and civil conspiracy law. Specifically, defendants allegedly engaged in fraudulent
conduct by artificially inflating the average wholesale prices (“AWP”) for at least 321 identified

drugs causing plaintiffs to substantially overpay for those drugs. Plaintiffs gllege that defendants
used this AWP fraud to increase market share for their drugs covered by MediCare Part B, and to
maintain the high price of their brand name drugs outside of MediCare Part B. Plaintiffs claim
that they are damaged by this fraudulent conduct since they are frequently rgquired to make either
full payment or copayments for a covered drug or a brand name drug and suth payments are
based on inflated AWPs.

In February 2004, the court issued a ruling that the plaintiffs had set forth
state claims concerning: (1) the alleged RICO enterprises between the drug §
four PBMs with the common objective of promoting fraudulent AWPs; (2) 1
fixing conspiracy of one prescription card program in violation of antitrust 1
claims involving multi-source drugs. The court accepted class plaintiffs arg
proposed that the drug companies had manipulated the prices of multi-sourde and generic drugs,
claims which had previous been dismissed by the court without prejudice. Importantly, the order
let stand the allegation of an ongoing conspiracy between the drug manufacturers and PBMs,
who allegedly profit from the spread between the discounted price they pay hnd the AWP for
which they are reimbursed by patients and other payers. (See Memorandum gand Order, February
24, 2004). On October S, 2007, plaintiffs filed against all defendants a subsequent amended
complaint to their June 8, 2007 amended complaint. Discovery continues ix this case.

sufficient facts to
manufacturer and
the alleged price-
aws; and, (3) RICO
uments which

Peabody Energy Corp. v. Medco Health Selutions, Inc., et al.- Peabody filgd this lawsuit suit in
Missouri against Medco Health Solutions on April 2, 2003 (Case No. 03-cvi417-ERW) alleging
violations of ERISA; this case was filed under seal. In December 2003, the [case was transferred
to the multidistrict litigation case in the Southern District of New York, in order to consolidate
pretrial proceedings (see Order of MDL Transfer, December 10, 2003) (see below, In re Medco
Health Solutions, Inc., Pharmacy Benefits Management Litigation, which was initiated on March
12, 2003).
Gruer v. Merck-Medco Managed Care, L.L.C.;Green v. Merck-Medco Managed Care,
L.L.C.;,Bellow v. Merck-Medco Managed Care, L.L.C.;Janazzo v. Merck-Medco Managed
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Care, L.L.C.; and,0’Hare v. Merck-Medco Managed Care, L.L.C.(also r¢ferred to as In re
Medco Health Solutions, Inc., Pharmacy Benefits Management Litigation, MDL Case No.
1508) - This action was initialty commenced on December 17, 1997, with the filing of the Gruer
complaint. The Gruer case was soon consolidated by the court with five other cases each of
which asserted substantially similar claims to those presented in the Gruer tomplaint. The
combplaints that comprise the action, sought class action status on behalf of all individuals who
were fiduciaries, beneficiaries, or participants or in employee welfare benefit plans that provided
prescription benefit coverage. Class status applied to individuals who: (1) had contracts with
Medco or any subsidiaries of Merck; (2) received prescription benefit serviges from Medco
during the Class Period; and (3) used on an “open” formulary basis Medco’ls Preferred
Prescriptions Formulary or Medco’s Rx Selections Formulary. The action asserts claims against
Medco and Merck for breaches of fiduciary duty and other violations under] ERISA.

The Court preliminarily approved settlement of the cases on July 31, 2003.{ On May 25, 2004 the
court approved a $42.5 million settlement proposal offered by Medco Health Solutions to the
employee welfare benefit plans. The settlement applied to those who directly or indirectly
(through third party administrators, HMOs, insurance companies, Blue Cro$s Blue Shield entities
or other intermediaries) held contracts with Medco between December 17, 1994 and May 25,
2004. This settlement was reached to conclude lawsuits which alleged that/Medco violated its
fiduciary duty by promotmg more expenswe drugs made by Merck and other manufacturers over

Healthfirst, et al v. Merck-Medco, et al.- In this lawsuit filed on July 11,
District of New York (Case no. 03-CV-05164),Healthfirst, a managed care prescription drug
benefit program consisting of retail and mail pharmacy services, claimed that Medco breached its
contract obligations by: (1) concealing the full amounts of manufacturer reHates and discounts it
received with regard to Healthfirst’s plans, and failing to pass through to Healthfirst any
payments to which it was due; (2) demanding additional dispensing fee payments, which were
outside the scope of the contract; (3) demanding monies for alleged savings derived from the
Managed Rx Coverage Program and the Managed Prior Authorization Programs, while
concealing both the amounts and sources of these alleged savings.
On November 5, 2007 the parties agreed to settle for an undisclosed amount and the Court
dismissed this case.

Brady Enterprises, Inc., et al. v. Medco Health Care Solutions, Inc., et al{and Bellvue Drug
Co., et al. v. Advance PCS - In re: Pharmacy Benefit Managers Antitrust Litigation - These
companion lawsuits were filed on August 15, 2003 in the U.S. District Court for the Eastern
District of Pennsylvania by individual pharmacies, as well as the Pharmacy [Freedom Fund and
the National Community Pharmacists Association. (Civ Nos. 03-4730 and 3-4731,
respectively). The lawsuits allege that each of the defendant PBMs have viplated Section I of the

rates, restricting the level of service offered to customers, and arbitrarily liniti
retail pharmacies to compete on a level playing field with the PBMs’ mail
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lawsuits seek class action status and allege that, acting as the common ager]

t for plan sponsors,

the two PBMs limited competition by: (1) setting reimbursement rates for
the rates that would apply in a competitive market; (2) fixing and artificiall
prices to be paid to pharmacies for generic drugs; (3) prohibiting retail p
providing more than a 30-day supply of drugs while the PBMs’ own mail
routinely provide a 90-day supply; (4) requiring retail pharmacies to charge
co-pay than the co-pay that the PBMs’ own mail order pharmacies charge;
sided contracts and added costs and inefficiencies on retail pharmacies.

harmacies far below
depressmg the

der pharmacies
an effectively higher
and, (5) imposing one-

The lawsuit against Advance PCS asserts two antitrust violations: (1) horizontal price-fixing

conspiracy/agreement among buyers of prescription drugs; and, (2) abusive
the defendant to harm retail pharmacies. In March 2004, the court denied 4
to dismiss (see Memorandum and Order, March 3, 2004). In June 2004, th|
motion seeking to compel arbitration of the claims and dismissing the cow
to Compel Arbitration, June 21, 2004). In August 2004, this motion was g
was stayed pending the outcome of arbitration (see Memorandum and Ord
Plaintiffs filed a motion for reconsideration, or in the alternative, for certifi

interlocutory appeal (see Motion for Reconsideration, September 7, 2004),
June 17,2005. Judge Eduardo C. Robreno ordered on Sept. 20, 2005 this d

business conduct by
Advance PCS’ motion
e defendant filed a

t action. (see Motion
ranted and the lawsuit
T, August 23, 2004).
cation for

which was denied on
ase be placed in the
Pharmacy Benefit

suspense. On August 25, 2006 this case was transferred and renamed In re

Managers Antitrust Litigation (06-md-01782) and assigned to Judge John
coordinated or consolidated pretrial proceedings.

. Fullam for

The lawsuit against Medco asserts the same antitrust violations as in the Advance PCS case and
names Merck as a co-defendant on the grounds that Medco is merely the “dlter ego” for Merck in

promoting its brand name drugs. On November 17, 2003, defendants filed
for failure to state a claim. In August 2004, the judge issued an order deny
dismiss (citing to and supporting the judge’s March 2004 ruling in the Adv,
concluding that the Pharmacy Freedom Fund and the National Community
Association do have standing to seek declaratory and injunctive relief; and,
assertions of Merck’s control over Medco were sufficient to withstand dis

Memorandum and Order, August 2, 2004). As such, a scheduling order w:

a motion to dismiss
ng this motion to
ance PCS case);
Pharmacists

that plaintiffs’

issal. (See
issued in September

2004 setting forth the discovery schedule extending well into 2005 (see Scheduling Order,
September 30, 2004). On August 25, 2006 this case was transferred and repamed Iz re:
Pharmacy Benefit Managers Antitrust Litigation (06-md-01782) and assigned to Judge John P.

Fullam for coordinated or consolidated pretrial proceedings.

On December 18, 2006 Judge Fullam vacated the August 2004 order granti
motion to compel arbitration as well as a stay of the proceedings (See Me:
Dec. 18, 2004). Caremark F/K/A Advance PCS appealed this decision to
1151) on January 24, 2007. On September 24, 2009, the 3™ Circuit vacate
judge’s order and remanded with directions to reinstate the previous judge’
arbitration. In Re: Pharmacy Benefit Managers Antitrust Litigation 582 F.3

North Jackson Pharmacy, Inc., et al. v. Medco Health Solutions, Inc., et

g defendant’s
randum and Order,
e 3" Circuit (07-
the prior instant
s order compelling
d 432 (2009).

- On October 1,

/4
2003, three related lawsuits were filed in the U.S. District Court for the Noﬁhem District of
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Alabama against Advance PCS and Caremark (Case No. CV-03-2695), Express Scripts (Case

No. CV-03-2696-NE, and designated as the lead case), and Medco Health §

No. CV-03-2697). In these actions, North Jackson Pharmacy plaintiffs al
defendants engaged in price fixing and other unlawful concerted actions to
dispensing and sale of prescription drugs. The complaint alleges that the dg
harmed participants in programs or plans who have purchased their medica
pharmacies. North Jackson Pharmacy plaintiffs allege that the defendants ¢
forms of anticompetitive conduct citing violations of the Sherman Act, incl
pharmacy reimbursement rates at unreasonably low levels; (2) imposing ve

olutions, Inc. (Case
cge that the PBM
restrain trade in the
fendants actions have
ions from retail
engaged in various
ding: (1) setting

tical maximum prices

restrictions for how much pharmacies can charge PBMs and how much the
the retail pharmacies; and (3) operating illegal tying arrangements through
fixing.

On October 13, 2004, the court in the Express Scripts (Case No. CV-03-26
designated as the lead case), and Medco Health Solutions, Inc (Case No. C

denied defendants’ motion to dismiss the second amended complaint. {(see

Motion to Dismiss Second Amended Complaint, October 13, 2004). The d
the North Jackson Pharmacy plaintiffs’ allegations failed to convincingly e
consumers or the marketplace were injured as a result of the defendants’ all
behavior. The court, however, ruled that the complaint provided the PBMs
manufacturers with fair notice as to the nature and basis of the claims set fo
Following a subsequent discovery period, these cases were transferred to th
the Eastern District of Pennsylvania on September 15, 2006 with Judge Jo!

(2:06CV04114 and 2:06CV04115 respectively). Additionally they have be
Pharmacy Benefit Managers Antitrust Litigation multidistrict litigation (06
Eastern District of Pennsylvania.

On August 3, 2004, the North Jackson Pharmacy, Inc, v. Caremark Rx, Inc
03-2695) was transferred to the U.S. District Court for the Northern District

PBMs may reimburse
orizontal price-

6-NE, and
-03-2697) cases
Opinion Regarding
fendants alleged that
lain how

ged anticompetitive
and drug
against them.

US Dist. Court for

P. Fullam presiding
n joined to the In re:
imd-01782) in the

. case (Case No. CV-
of Mlinois. (Case No.

04-c-5674). In November 2004, citing to the Alabama court’s October 13 denial of defendants’
motion to dismiss in the related actions, the Illinois court also denied Caremjark’s motionto
dismiss (see Memorandum Order, November 2, 2004). Accordingly, that céourt proceeded and on

November 19, 2004 heard arguments on class certification. On March 22, 2
transferred to another Judge within the same court, Judge Samuel Der-Yegh
consequently dismissed the case without prejudice on March 24, 2006 allow
motion to reopen the case within 10 days. Case was reopened on April 12, ]
transferred to the US Dist. Court for the Eastern District of Pennsylvania on
with Judge John P. Fullam presiding (2:06CV04305). Additionally this cas
the In re: Pharmacy Benefit Managers Antitrust Litigation multidistrict litig
in the Eastern District of Pennsylvania. :

American Medical Security Holdings Inc. v. Medco Health Solutions, Ind

006, this case was
iayan who

ing plaintiff to file a
2006, but was
September 16, 2006
e have been joined to
ation (06-md-01782)

— This lawsuit was

filed on May 14, 2003 in the U.S. District Court for the Eastern District of Wisconsin (Case No.

03-cv-431-WCG) by American Medical Security Holdings Inc., a former cu

stomer of Medco
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based in Green Bay. The suit alleged breach of contract involving discounted pricing and

prescription dispensing fees. This case settled on March 24, 2004 with Mej
American Medical Security Holdings $5.85 million.

Mulder v. PCS Health Systems, Inc. (Case no. 98-cv-1003) — On July 17,
District Court for the District of New Jersey, plan participants on behalf of

{co agreeing to pay

2003, in the US
hil PCS beneficiaries

filed a class action complaint against PCS for alleged breaches of ERISA fiduciary duty.

Plaintiff was a participant in an employee sponsored plan with coverage thy
Plans, which contracted with PCS to provide PBM services. The complain
plaintiff received notice from PCS that it was switching his cholesterol low|
to a more expensive prescription, Pravachol. Plaintiff believed that PCS sv
increase its profits through rebates and kickbacks that the PBM receives thr
manufacturers. The complaint alleged that PCS contracts with the benefit g

b

pugh Oxford Health

was filed after

ering drug, Mevacor,

itched the drug to

pugh the

lan secured illegal

windfall profits for PCS; that PCS programs influenced pharmacists and physicians to switch
drugs; and that the formulary used by PCS violated fiduciary duty to serve the best interests of

the plan and participants.

On July 29, 2005 PCS moved for summary judgment. They argued that the undisputed facts
demonstrate that the alleged activities were outside the scope of ERISA’s 1 gulatory framework.
PCS further argued that they had no decision-making authority in exercising the challenged
activities as required by ERISA. The District Court judge agreed with PCS|that their activities

were outside the regulatory scope of ERISA, and granted summary judgme
the case on April 18, 2006. (See Opinion, docket document no. 76).

Moeckel v. Caremark, Inc. (Case no. 3:04-¢v-0633) — This ERISA action 1
against Caremark Rx, Inc. and Caremark in July 19, 2004 in the US Districi
District of Tennessee. Moeckel, an employee of the John Morrell Company
its prescription drug benefits administrator for alleged breach of fiduciary d
ERISA Act. Plaintiff claimed that by providing PBM services to John Mor
became a fiduciary under ERISA. Specifically, the complaint alleged that
retained a pricing spread between the discounted price it paid to retail pharn
manufacturers and the price at which Caremark agreed to be reimbursed by

September 10, 2004, defendants filed a motion to dismiss for lack of standi
a claim upon which relief can be granted; or in the alternative, transfer ven
District of Alabama. On August 29, 2005, the court granted the motion to d
to Caremark Rx, Inc., but denied the rest of the motion and denied a transfej
commenced hereafter.

On May 7, 2007, both plaintiff and defendant filed cross-motions for partial
on the issue of Caremark’s fiduciary status under ERISA. Plaintiff argued
a fiduciary manner with respect to the following five acts of ERISA plan m:

t to PCS, dismissing

vas commenced
Court for the Middle
, brought suit against
ities under the

rell Co., Caremark
Faremark created and
hacies and

the plans.

g and failure to state
to the Northern

ismiss with respect

- of venue. Discovery

summary judgment
hat Caremark acted in
magement: 1)
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Caremark set the price the plan paid for generic prescriptions; 2) Caremark

solely selected the

AWP source Caremark used to set plan prescription prices; 3) Caremark solely decided whether a

drug would be adjudicated and priced as a brand-named or generic prescrip
solely decided when it would dispense a brand-named drug as a generic p
order facilities, and 5) Caremark solely managed the plan’s prescription

- and decided which member drugs to switch to formulary-preferred prescri
responded by stating that the activities identified by the plaintiff relate to
of Caremark’s own business, which is a non fiduciary one. On November
Trauger sided with defendant Caremark, granting its motion for partial
Trauger ruled that Caremark did not exercise discretionary authority or co;
management of the John Morrell Co. plan, that Caremark’s activities relate
administration of Caremark’s own duties, which is non-fiduciary in nature,
Caremark’s activities relating to the plan administration were outside the sg
regulatory framework.

tion; 4) Caremark

scription at its mail

g benefit formulary
ions. Caremark
basic administration
3, 2007, Judge

d to the basic
and therefore that
ope of ERISA’s

Bickley v. Caremark Rx, Inc. (Case No. 02-¢v-2197) — in 2002, Roland Bj

kley filed suit on

behalf of a self-funded group health plan in the U.S. District Court for the Northern District of
Alabama Southern District. Bickley alleged via the complaint that Caremark is an ERISA
governed fiduciary who violated its fiduciary duties to the health plan. Thejcomplaint stated that
Caremark unjustly enriched itself by failing to disclose discounts and rebatgs received from drug
manufacturers; through a price differential spread created by a pharmacy-level discount; and via

a price spread in the dispensing fee paid by the health plan to retail pharmagi

On October 4, 2002, shortly after the filing of the complaint, Caremark file
denying that it is an ERISA governed fiduciary, and arguing the plaintiff la
of a failure to exhaust his administrative remedies. On December 30, 2004

1€85.

a motion to dismiss
ked standing because
the Court granted

defendant’s motion to dismiss finding that Caremark was not a fiduciary. The Court noted that

the health plan’s contract with Caremark explicitly allowed Caremark to r
drug manufactures holding that “advantageous contracts” do not convert a

fiduciary. The Court held that Bickley lacked standing to bring suit under K

found Caremark was not an ERISA fiduciary to the plan.

Bickley appealed this ruling to the 11th Circuit Court of Appeals (Case No.

ive rebates from
arty into an ERISA
RISA Act because it

05-10973). On June

27, 2006, the 11™ Circuit issued an opinion affirming the District courts motion to dismiss.

Bickley argued to the court that he should not have been required to exhaus}
remedies because there were no administrative remedies available to him in
of fiduciary duty. The court disagreed with this argument. It stated that eve

ERISA case is required to exhaust all administrative remedies before filing

district court has the discretion to waive this exhaustion if deemed appropri
Court did not abuse its discretion in this case when it ruled that all administ

should have been exhausted before brining suit.
III. State Court Lawsuits

all administrative
his claim of breach
ry plaintiff in an

suit, however the ,
ate. And the District
rative remedies
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Multistate Actions |
State Attorneys General v. Express Scripts — On May 27, 2008, State Att
states and the District of Columbia settled consumer protections claims agg
for $9.3 million plus up to $200,000 reimbursement to affected patients.
The settlement, in the form of an Assurance of Voluntary Compliance, clai

eys General in 28
inst Express Scripts

ms that Express

Scripts engaged in deceptive business practices by illegally encouraging dolctors to switch their

patients to different brand name drugs for the purpose of saving the patient

5 and their health

plans money despite the fact that these switches did not necessarily result ip any savings for the

patients or the plans, but actually resulted in higher spreads and bigger rebd
Scripts.
The settlement prohibits Express Scripts from soliciting drug switches whe
the proposed drug exceeds the net cost of the originally prescribed drug, ths
will be greater, the original drug has a generic equivalent and the proposed
 original drug’s patent is set to expire within six months, or the patient was
similar drug within the last two years. The settlement also requires Expres
o inform patients and prescribers what effect a drugswitch will have on the]
¢ inform prescribers of Express Scripts’ financial incentives for drug switc
¢ inform prescribers of material differences in side effects or efficacy betw|
and proposed drugs;
o reimburse patients for out-of-pocket expenses for drug-switch related hes
notify patients and prescribers that such reimbursement is available;
o obtain express, verifiable authorization from the prescriber for all drug

tes for Express

n the net drug cost of
e cost to the patient
drug does not, the
switched from a

8 Scripts to:

patient’s copayment;
hes;

een prescribed drugs

ilth care costs and

03

tches;
¢ inform patients that they may decline a drug switch and the conditions fi)‘rreceiving the

originally prescribed drug;
® monitor the effects of drug switching on the health of patients;
® adopt a certain code of ethics and professional standards;

¢ refrain from making any claims of savings for a drug switch to patients of prescribers unless

Express Scripts can substantiate the claim; and )
o inform prescribers that visits by Express Scripts® clinical consultants and

promotional
f that is the case.

materials sent to prescribers are funded by pharmaceutical manufacturers, i
- States participating in the settlement are: Arizona, Arkansas, California, C

ecticut, Delaware,
District of Columbia, Florida, Illinois, Iowa, Louisiana, Maine, Maryland, Massachussetts,
Michigan, Mississippi, Missouri, Montana, Nevada, New Mexico, North C olina, Ohio, Oregon,

Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Vermont, }
Washington.

California

In re Pharmacy Benefits Managers Cases (Case No. JCCP4307) —On M
Prescription Access Litigation Project (PAL) and the American Federation
Municipal Employees (AFSCME), AFL-CIO, filed suit against the nation’s
for inflating prescription drug prices: Advance PCS, Express Scripts, Medc|
and Caremark Rx.

The lawsuit, filed in California, charges that through a pattern of illegal, seq

Virginia, and

arch 17, 2003, the

pf State, County, and
four largest PBMs -
o Health Solutions,

ret dealings with drug

companies the PBMs force health plans and health care consumers to pay inflated prescription
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drug prices. The lawsuit also alleges that the four drug benefit managers ha
dollars in illegal profits by steering health insurers and health care consumg
more costly drugs. It also contends that the four PBMs have negotiated rebj
manufacturers and discounts from retail pharmacies but haven’t passed tho:
plans and consumers; instead they’ve used those savings to illegally incr

ve reaped billions of
s into reliance on

tes from drug

e savings on to health

e their own profits.

This case is currently pending in the California Superior Court of Los Anggles County.

Alameda Drug Co., Inc, et al.. v. Medco Health Solutions, Inc., et al.-

January 20, 2004

this lawsuit was filed in the Superior Court of California (San Francisco) (Case No. CGC-04-
428109) seeking class action status for California retail pharmacies and pharmacists. The

complaint alleges violation of California’s Cartwright Act (Section 16720,
California Business & Professions Code) by fixing, raising, stabilizing and
prescription drugs manufactured by Merck and others at supra-competitive
also alleges violations of the California Unfair Competition Law by the def]
unlawful and/or fraudulent business acts, omissions misrepresentations, p
disclosures. The complaint relies upon information from the U.S. gove
the Eastern District of Pennsylvania and alleges that Medco has unfairly in

the same time reducing the amount of reimbursement to the plaintiffs for di
-under Medco Health Plans.

et seq., of the
maintaining prices of
Jevels. The complaint
endants’ unfair,

tices and non-
nt’s qui tam case in
ased its market

This case is currently pending, and scheduled to continue in court on February 20, 2008.

Florida Fowler, Florida ex rel. v. Caremark Rx Inc. — This whistleblower

case was filed in

January 2003, in Leon County Circuit Court by two pharmacists, Michael and Peppi Fowler who

worked at Caremark’s mail-order center in Fort Lauderdale. The case was 1
False Claims Act alleging that Caremark engaged in six fraudulent schemed
provide a credit for returned prescription drugs; (2) changing prescriptions

approval; (3) misrepresenting the savings obtained from its recommendaﬁoF

substitute a generic version of “Prilosec;” (5) failing to credit for prescripti

and (6) manipulating the mandatory times for filing prescriptions. The statq
to become involved in the case initially but then sought to intervene. Howe
the judge ruled that the Florida’s Attorney General Office had not provided
reasoning to justify its intervention more than a year after it had declined to
Three amended complaints were filed in this case, but the court ruled in fav]
merits. It went to the 7" Circuit on appeal (No. 06-4419). On July 27, 200’
affirmed the lower court decision on the merits.

New Jersey

Group Hospitalization and Medical Services, d/b/a CareFirst Blue Cross
Medco Managed Care, L.L.P., et al. - No. 03-cv-4144 (N.J. Super. Ct. 20

iled under Florida’s

: (1) failing to

thout proper

5 (4) failing to

ns lost in the mail;
of Florida declined

ver, on July 27, 2004,

sufficient legal
become involved.

or of Caremark on the
/ the appeals court

lue Shield v. Merck
3) — In this suit, the
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plaintiff Group Hospitalization and Medical Services, d/b/a CareFirst Blue
(“CareFirst”) alleges state law claims for breach of fiduciary duty, breach o

Cross Blue Shield
contract, negligent

misrepresentation and unjust enrichment, and claims arising under District bf Columbia and New
Jersey state statutes against Merck-Medco Managed Care, L.L.P. (“Medco’)). As a common law

fiduciary, Medco had a duty to manage CareFirst’s prescription drug bene
interest, and to act with undivided loyalty toward CareFirst. Medco was prd

solely its best
cluded via its

fiduciary status from self-dealing or profiting at CareFirst’s expense. Subs¢quent to the

expiration of its Agreements with Medco, CareFirst has alleged that Medco
Agreements and its fiduciary duties in at least the following ways:
1. failing to require generic substitution at mail and retail;

2. manipulating pricing at retail and mail so as to regularly and systematics

breached those

Hly bill claims at rates

other than those set forth in its Agreements with CareFirst, in order to pro
expense;

at CareFirst’ s

3. concealing the full amounts of manufacturer rebates and discounts it reckived with regard to

CareFirst’s plans, and failing to pass through to CareFirst the full amount o|
was due;

4. choosing drugs for its Preferred Prescriptions Formulary based on which
the most rebate monies for Medco, rather than based on which drugs would
effective and efficacious for CarcFirst;

5. engaging in drug switching to higher priced drugs without medical justi
6. failing to meet performance standards defined in its Agreements with
New York '

rebates to which it

drugs would garner
be most cost-

ication; and
eFirst.

cfore the New York

New York Unions v. Express Scripts, Inc., et al. — This lawsuit was filed b
State Supreme Court in New York County on December 31, 2003, by the

nited University

Professions (“UUP”) and the Organization of New York State Managerial Confidential
Employees (“OMCE”). The complaint alleges that Express Scripts engaged in fraudulent
practices at the expense of union members. According to the suit, Express cripts negotiated
discounts and rebates with drug manufacturers and then unlawfully withhell them from union

members. The suit also holds that Express Scripts distorted the Average
of'its drugs which artificially inflated drug prices to union members.
This suit was removed from the state court to the United States District Co

olesale Price (AWP)

for the District of

Southern New York on February 6, 2004 and consolidated with another matter along the same

lines, newly titles In re Express Scripts PBM Litigation. Express Scripts
dismiss on May 21,2004. On April 29, 2005 a scheduled hearing for oral
motion to dismiss was cancelled in consideration that the Judicial Panel o
Litigation will transfer this action. '

The New York action was transferred to the Eastern District of Missouri oni

a motion to
rgument on the
ultidistrict

July 8, 2005 (Case

no. 4:05cv1081). (See above In re Express Scripts, Inc. Pharmacy Benefits Management

Litigation).

People of the State of New York v. Express Scripts, Inc., et al. — This breath of contract lawsuit

was filed on August 4, 2004 in New York State Supreme Court in Albany (
the result of a one-year investigation by Attorney General Spitzer’s office in
Department of Civil Service and the Office of State Comptroller. The inves

lounty. The suit was
cooperation with the
tigation was sparked
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by audits of Express Scripts conducted by Comptroller in 2002. Plaintiffs
relief, restitution, damages, indemnification and civil penalties resulting frd
breaches of contract. The lawsuit alleges that Express Seripts: (1) enriched
of the Empire Plan (New York State’s largest employee health plan) and 1
the cost of generic drugs; (2) diverted to itself millions of dollars in manuf:
belonged to the Empire Plan; (3) engaged in fraud and deception to induce
patient's prescription from one prescribed drug to another for which Expre
money from the second drug's manufacturer; (4) sold and licensed data bel
Plan to drug manufacturers, data collection services and others without the
Empire Plan and in violation of the State's contract; and, (5) induced the S
contract by misrepresenting the discounts the Empire Plan was receiving fc
retail pharmacies. The lawsuit also alleges, that in furtherance of its sche
manufacturer rebates that belonged to the Empire Plan, Express Scripts dis
dollars in rebates as “administrative fees,” “management fees,” “perfo
services fees,” and other names. It further alleges that the drug switches
Scripts often resulted in higher costs for plans and members.

On July 31, 2008, Cigna, who administered the Empire Plan, and Express §
million settlement. Under the agreement, consumers served by Express Sc;
PBM subcontracting with Cigna in the state of New York will receive notid
is initiated and will be informed of their right to refuse the switch. Express
adopt new rules to increase transparency, including disclosure of pricing
received from manufacturers, factors considered when calculating targeted
current discount rates for generics. Both companies agreed to cover the cog
did not admit to any wrongdoing.

Ohio

Okio v. Medco Health Solutions, Inc. - On December 22, 2003 the state of
in Hamilton County Common Pleas Court against Medco Health Solutions,
the State Teachers Retirement System of Ohio was overcharged millions of
prescription drugs. The State Teachers Retirement System sought up to $5
Medco, including $36 million in alleged overcharges for the dispensing fee
medications. Other allegations claim that Medco undercounted pills when

e seeking injunctive
m defendants’
itself at the expense
members by inflating
cturer rebates that
hysicians to switch a
s Scripts received
nging to the Empire
ermission of the
te to enter into the
drugs purchased at
to divert and retain
ised millions of
e fees,” “professional
ed by Express

peripts agreed to a $27
ipts or any other

e when a drug switch
Scripts must also

iscount rates, and the
t of the settlement but

mF;h;ods, payments

" Ohio filed a lawsuit
The suit held that
dollars for
million from
on mail-ordered
ing prescriptions

and permitted non-pharmacists to dispense and cancel patient prescriptions
oversight by a licensed pharmacist. The case also contended that Medco st
pharmacists, and patients to choose brand-name and higher-cost medicatio
Merck rather than selecting generic equivalents. On December 19, 2005 thy
found Medco liable for constructive fraud and awarded $7.8 million total,
damages plus $915,000 for the State Teachers Retirement System.

West Virginia
West Virginia v. Medco Health Solutions- ; Filed in November of 2002 in
Court, the West Virginia Attorney General alleged that Medco withheld pre

without the necessary
red doctors,
manufactured by
Plaintiff's verdict

.9 million in

Kanawha Circuit
scription drug rebates

-18-
Update 10/2009




and other savings from the State’s Public Employee Insurance Agency (“PRIA™). A central
complaint of the case held that Medco deliberately steered PEIA members 19 purchase Merck
manufactured medications even though they were more expensive than thegipeutically equivalent
alternatives. Another allegation against Medco charged that Medco failed 19 pass manufacturer
rebates on to the consumer, Concurrent to the suit filed by the State againstiMedco, Medco filed
a suit against the State alleging that the State failed to pay for $2.2 million gwed Medco by the
State of West Virginia. In December 2003, the circuit court granted Medcqys motion to dismiss
several of the claims. The judge dismissed allegations of Medco’s fraud, c¢inspiracy and tortuous
interference, and violations of the Consumer Protection Act. The court has
Virginia Attorney General to re-allege its claims of fraud if it can offer nece
This case was settled in July 2007 with Medco paying the State $5,500,000} and the lawsuit
dismissed with prejudice.

David A. Balto
Attorney At Law
Law Offices of David Balto
13501 Street, NW
Suite 850
Washington, DC 20005
202-577-5424
david.balto@yahoo.com
www.dcantitrustiaw.com
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L i ~ Paul M. Wilson

\b—) ) at&t General Attorney

——rt AT&T Inc.

== 208 . Akard St., Rm. 3030 .

Dallas, TX 75202
214-757-7980

1934 Act/Rule 14a-8 .-

November 23, 2010
VIA OVERNIGHT MAIL NEXT DAY DELIVERY

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, DC 20549

Re: AT&T Inc.
Shareholder Proposal of Norman W. Davis

Ladies and Gentlemen:

This letter and the material enclosed herewith are submitted on behalf of AT&T Inc. (“AT&T” or
the “Company”) pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as
amended. On October 18, 2010, AT&T received a shareholder proposal and supporting
statement (the “Proposal”) submitted by Norman W. Davis (the “Proponent”) for inclusion in
AT&T’s 2011 proxy materials. A copy of the Proposal and related correspondence is attached
hereto as Exhibit A. For the reasons stated below, AT&T intends to omit the Proposal from its
2011 proxy materials. - :

Pursuant to Rule 14a-8(j), enclosed are six copies of this letter and the attachments. Copies of
this letter and the attachments are being mailed concurrently to the Proponent as notice of
AT&T's intention to omit the Proposal from its 2011 proxy materials. AT&T is submitting this
letter no later than 80 calendar days before it intends to file its definitive 2011 proxy materials
with the Securities and Exchange Commission (the “Commission”).’

The Proposal requeets that employees and retirees be allowed an active vote in the provision of
prescription drug benefits and requests a report on the expense of a community based
prescription drug benefit compared to the expense of a mail order program. The Proposal reads
as follows:

RESOLVED: Shareholders request that the employees and retirees of the
company be allowed an active vote in the provision of their prescription
drug benefits, with a report of the per prescription expense of a
community based prescription drug benefit compared with the per
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prescription expense of a mail order program including, but not limited to,
administrative costs, rebates, efc. to be provided by the Board based on
actual recent experience of the company occurring during the same time
period for generic, branded, and combined total prescriptions.

ATA&T believes that the Proposal may be omitted from its 2011 proxy materials pursuant to
Rules 14a-8(b) and 14a-8(f)(1) because the Proponent has failed to prove his eligibility to
submit the Proposal, pursuant to Rule 14a-8 (i)(7) because the Proposal deals with matters
relating to AT&T’s ordinary business operations, and pursuant to Rule 14a-8 (i}(4) because the
Proposal is designed to further a personal interest.

The Proposal may be omitted from AT&T’s 2011 proxy materials because the Proponent
has tailed to verify his ownership of the requisite amount of AT&T shares for at least one
year as of the date he submitted the Proposal.

Rule 14a-8(f)(1) provides that a shareholder proposal may be excluded from a company’s proxy
materials if the proponent fails to meet the eligibility and procedural requirements of Rules 14a-
8(a) through (d). Rule 14a-8(b)(1) provides that in order to be eligible to submit a proposal, a
shareholder must have continuously held at least $2,000 in market value, or 1%, of the
company's securities entitled to be voted on the proposal at the meeting for at least one year by
the date the shareholder submits the proposal and must continue to hold these securities
through the date of the meeting.  If the proponent is not a registered shareholder, the proponent
must provide proof of ownership in one of the two methods specified in Rule 14a-8(b)(2)(i)-(ii).
Where the proponent fails to' satisfy the eligibility requirements at the time the proposal is
submitted, the company must notify the proponent in writing of the deficiency within 14 calendar
days of receiving the proposal. The proponent's response must be postmarked or transmitted
electronically no later than 14 days from the date the proponent receives the company’s’
notification. If the proponent fails to correct the deficiency within the required time frame, the
company may exclude the proposal. ‘ -

In Section C.1.c of Staff Legal Bulletin No. 14 (July 13, 2001), the staff of the Commission’s
Division of Corporation Finance (the “Staff”) addresses the requirement for verification of
continuous ownership for one year as of the time a proposal is submitted as follows:

(3) If a shareholder submits his or her proposal to the company on June 1,
does a statement from the record holder verifying that the shareholder
owned the securities continuously for one year as of May 30 of the same
year demonstrate sufficiently continuous ownership of the securities as of
the time he or she submitted the proposal?

No. A shareholder must submit proof from the record holder that the shareholder
continuously owned the securities for a period of one year as of the time the
shareholder submits the proposal.

As illustrated in this example, if the one year period as of the date of submission of the Proposal
does not coincide completely with the one year period verified by the record holder, the
proponent is ineligible under Rule 14a-8(b).
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The Staff has consistently followed this principle. See, e.g., Verizon Communications Inc.
(December 23, 2009) (concurring with the exclusion of a shareholder proposal where the
proposal was submitted November 20, 2009 and the record holder’s verification was as of
November 23, 2009) and General Electric Company (December 23, 2009) (concurring with the
exclusion of a shareholder proposal where the proposal was submitted October 30, 2009 and
the record holder’s verification was as of November 9, 2009).

As indicated by the postmark, the Proposal was submitted on October 13, 2010, and AT&T
received it on October 18, 2010. The Proporient is not a registered stockholder, and the
Proposal did not include verification of the Proponent’s ownership or confirmation of his
intention to hold his shares through the date of the annual meeting. Therefore, AT&T notified the
Proponent of the eligibility requirements of Rule 14a-8(b) and of the required time frame for his
response (the “Deficiency Notice”). The Deficiency Notice was delivered to the Proponent on
October 21, 2010. A copy of the Deficiency Notice and delivery confirmation are attached
hereto as Exhibit B.

AT&T received the Proponent’s response to the Deficiency Notice on November 4, 2010. A
copy of the Proponent’s response is attached hereto as Exhibit C. The Proponent’s response
included a letter from Wells Fargo Advisors, LLC, dated October 27, 2010, which stated that the
Proponent was “currently holding 265 shares of AT&T Inc., and ha[s] held all shares for at least
one year.” The verification from Wells Fargo Advisors, LLC covers the one year period as of
October 27, 2010. As a result, the Proponent’s response fails to prove his ownership for the
one year period as of October 13, 2010, the date he submitted the Proposal, because it fails to
verify the Proponent’s ownership for the two week period from October 13, 2009 to October 27,
2009. Therefore, AT&T believes that the Proposal may be omitted from its 2011 proxy materials
because the Proponent is ineligible under Rule 14a-8(b). A

The Proposal may be omitted from AT&T’s 2011 proxy méterials pursuant to Rule 14a-
8(i)(7) because it deals with matters relating to the Company’s ordinary business
-operations.

Rule 14a-8(i)(7) permits a company to exclude from its proxy materials stockholder proposals
relating to the conduct of the company’s ordinary business operations. In Exchange Act
Release No. 34-40018 (May 21, 1998), the Commission explained that the policy underlying the
ordinary business operations exclusion is to confine the resolution of ordinary business
problems to management and the board of directors, since it is impracticable for stockholders to
decide how to solve such problems at an annual stockholders meeting.

The Staff has consistently determined that proposals involving health care benefits and health
insurance costs are excludable under Rule 14a-8(i)(7) as relating to ordinary business
operations, specifically employee benefits. See, e. g., Johnson & Johnson (January 11, 2008)
(concurring in the exclusion of a proposal requesting the company to obtain a health insurarice
plan for domestic employees that will sign up preferred providers who will bill non-employees at
rates no more than the allowed charge for employees); General Motors Corp. (April 11, 2007)
(concurring in the exclusion of a proposal requesting a report examining the implications of
rising health care expenses); Target Corp. (February 27, 2007) (concurring in the exclusion of a
. proposal requesting a report examining the implications of rising health care expenses);
International Business Machines Corp. (January 13, 2005) (concurring in the exclusion of a
proposal requesting a report on the competitive impact of rising health insurance costs). See
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also The Procter & Gamble Company (June 13, 1990) (concurring in the exclusion of a proposal
requesting the company to provide a prescription drug plan to all retirees and their spouses).

The Proposal relates to the design and administration of AT&T’s employee benefit plans,
specifically its prescription drug benefits, and more specifically how prescriptions are filled-all
matters that are managerial in nature and fall within AT&T’s ordinary business operations. As
part of day to day operations, management monitors the cost and quality of AT&T’s employee
benefits, including prescription drug benefits, in addition to how these benefits fit within AT&T’s
total compensation package and within the competitive landscape. In light of the complexity
and level of detail involved in designing and administering AT&T’s benefit plans and in
balancing the costs and benefits of AT&T’s total compensation package, it is impracticable for
stockholders to decide such matters at an annual stockholders meeting. Therefore, AT&T
believes that the Proposal may be omitted pursuant to Rule 14a-8(i)(7).

The Proposal may be omitted from AT&T’s 2011 proxy materials pursuant to Rule 14a-
8(i)(4) because it is designed to further a personal interest.

Rule 14a-8(i)(4) permits the exclusion of a shareholder proposal if the proposal is designed to
result in a benefit to the proponent that is not shared by the other shareholders at large. The
Proponent is an independent retail pharmacist. As such, the Proponent would benefit from the
“community based” prescription drug benefit program that he advocates and that is a key
element of the Proposal.. The Proposal is intended to give AT&T employees and retirees
“freedom to choose their pharmacy” and to allow independent retail pharmacies to “service the
prescription needs of the employees and retirees of [AT&T].” As such, the Proposal is designed
to result in a benefit to the Proponent as a pharmacist. However, it would not benefit the other
shareholders at large. Accordingly, we believe that the Proposal may be omitted pursuant to
Rule 14a-8(i)(4). - ’

* * *

‘For the reasons discussed above, AT&T believes that it may omit the Proposal from its 2011
proxy materials in reliance on Rules 14a-8(b) and 14a-8(f)(1), Rule 14a-8 (i)(7), and Rule 14a-8

(i) 4).

Please acknowledge receipt of this letter by date-stamping and returning the extra
enclosed copy of this letter in the enclosed self-addressed envelope. If you have any
questions or need additional information, please contact me at (214) 757-7980.

Sincerely,
Paul M. Wilson
General Attorney

Enclosures
cc: Norman Davis (VIA Overnight Mail)
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Norman W, Davis, -+~ FiSMA & OMB Memorandum M-07-16 *** , holder of 265 shares of
Common Steck proposes to suomut the following resolution at the 2011 Annual Meeting
of Stockholders: “Whereas: Smail business in the United States of America
provides 80% of all jobs in this country, and since Independent Retail Pharmacies are
certainly small businesses, and a vital part of their communities as medical providers,
<mployers, as well as consumers, with valid contracts to service the prescription needs of
the employees and retirees of this company, enjoying a high degree of trust and
accessibility within the medical community with providers and patients as well as being
consumers of this company’s product. Since medication therapy is an integral part of a
patient’s wellbeing and since freedom to choose their phammacy is so inherently
American and since healthcare management is something so personal that each should be
able to excrcise their voice and have an active, not passive, role in the provision of that
care. There is 2 symbiotic relationship within a community which strengthens the
individual member as well as the group as a whole.

“RESOLVED: Sharcholders request that the ¢mployees and retirees of the company be
allowed an active vote in the provision of their prescription drug benefits, with a report of
the per prescription’ expense of a community based prescription drug benefit compared
with the per prescription expense of a mail order program including, but not limited to,
administrative costs, rebates, ctc. to be provided by the Board based on actual recent
experience of the company occurring during the same time period for generic, branded,
and combined total prescriptions.”
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Nancy H. Justice
Director - SEC Compliance

Qv-—)/ ATAT Inc.
“v—rt at&t 208 S. Akard, Room 3025
~— v Dallas, TX 75202
(214) 757-7982

October 20, 2010

Mr. Norman W. Davis

** FISMA & OMB Memorandum M-07-16 ***

Dear Mr. Davis:

On October 18, 2010, we received your letter submitting a stockholder proposal for
inclusion in the proxy materials for AT&T Inc.'s 2011 annual meeting of stockholders.

Under Rule 14a-8 of the Securities and Exchange Commission, in order to be eligible to
submit a stockholder proposal, a stockholder must: (a) be the record or beneticial owner of at
least $2,000 in market value of shares of AT&T Inc. common stock at the time a proposal is
submitted, (b) have continuously owned these shares for at least one year prior to submitting the
proposal, and (c) provide a written statement that the stockholder intends to continue to hold the

shares through the date of the annual meeting. .

Your name does not appear in our records as a registered stockholder. Therefore, in
accordance with Rule 14a-8, you must submit to us a written statement from the record holder of
the shares (usually a broker or bank) verifying that, at the time the proposal was submitted, the
requisite number of shares were continuously held for at least one year. You must also submit a
written statement that you intend to continue to hold the shares through the date of the annual
meeting. You must provide the required documentation no later than 14 days from your receipt

of this letter.

Please note that it you or your qualified representative does not present the proposal at the
annual meeting, it will not be voted upon. The date and location of the annual meeting will be

provided to you at a future date.

Sincerely,




Exhibit C




AT&T LEGAL DEPARTMENT

NOV 0 4 2010.

Norman W. Davis DALLAS, TEXAS

T FISMA & OMB Memorandum M-07-16 ***
October 23, 2010

Nancy H. Justice
Director-SEC Compliance
AT&T Inc.

208 8. Akard. Room 3025
Dallas, Tx 75202

Dear Ms. Justice,

You will find the requested documentation enclosed with this letter. 1 hop¢ that this letter
will suffice to guarantee that I indeed plan to hold my shares of AT&T at the very least

. until the date of the annual meeting. Since I still own the first shares of stock that I
purchased over 20 years ago, as well as many purqhased Qince, it would be safe to say
that my ‘invest.ment strategy is one of “buy and hold”. I trust that this statement by me

. will satisfy Rule 14a-8. If anything further is required, please don’t hesitate to contact

me.

Sinéercly, , Zf @

Ner W. Davis




Norman V. Davis, = FISMA & OMB Memorandum M-07-16 *** holder of 265
shares of Common Stock, proposes to submit the following resofution at the 2011 Annual
Meeting of Stockholders: “Whereas: Small business in the United States of
America provides 80% of all jobs in this country, and since Independent Retail
Pharmacies are certainly small businesses, and a vital part of their communities as
medical providers, employers, as well as consumers, with valid contracts to service the
prescription needs of the employees and retirees of this company, enjoying a high degree
of trust and accessibility within the medical community with providers and patients as
well as being consumers of this company’s product. Since medication therapy is an
integral part of a patient’s wellbeing and since freedom to choose their pharmacy is so
inherently American and since healthcare management is something so personal that
each should be able to exercise their voice and have an active, not passive, role in the
provision of that care. There is 2 symbiotic relationship within a community which
strengthens. the individual member as well as the group as a whole.

*RESOLVED: Sharcholders request that the employees and retirees of the company be
allowed an active vote in the provision of their prescription drug benefits, with a report of
the per prescription expense of a community based prescription drug benefit compared
with the per prescription expense of a mail order program including, but not limited to,
administrative costs, rebates, etc. to be provided by the Board based on actual recent
experience of the company occurring during the same time period for generic, branded,

~ and combined total prescriptions.” B '




Woalls Fargo Advisors, LLC Tel 706-322-6751

700 Brookstone Centre Parkway, Suite 100 Fax 706-322-3954
Columbus, GA 31904 800-929-0905
October 27, 2010

Mr. Norman W. Davis

*** FISMA & OMB Memorandum M-07-16 ***

Dear Mr. Davis:

This letter is in response to your request for verification of ownership of 265
shares of AT&T Inc. (symbol T) held in your Brokerage account with us. Our records

show that you are currently holding 265 shares of AT&T Inc., and have held all shares
for at least one year.

. ’Smir/w éz/ ,

RS/

Janice Hutson
Branch Manager

Member FINRA/SIPC



